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8:30 – 9:30 Significant Employment Law Cases of 2019-20 

9:30 – 10:00 Legislative Update

10:00 – 10:15 Break

10:15 – 11:00 Update on Workplace Policies and Practices: 
Crown Acts, Emotional Support Animals, and 
More

11:00 – 11:30 COVID-19: Where Do We Go From Here?

11:30 – 12:30 Things Your Employment Lawyers Want You To 

Know!

Agenda for Today’s Legal Update
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Significant Employment 
Decisions of 2019-20
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On July 21, 2020, in a critical reversal of recent National Labor 
Relations Board precedent, the NLRB unanimously held that 
employees (union and non-union) who engage in abusive conduct, 
such as use of racial slurs or sexually harassing language, in the 
course of protected concerted activities are not automatically 
shielded from discipline under the National Labor Relations Act.

This decision will make it less challenging for employers to terminate 
employees who engage in abusive, sexist, and racist behavior in the 
course of protected activity, including protected activity under 
Section 7 of the National Labor Relations Act. The decision should 
also relieve some of the tension between Title VII and the NLRA.

In re General Motors, 369 
NLRB No. 127 (2020)
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• This matter involved a union employee at a GM plant 
whose employment was suspended on three 
occasions following three incidents in which this 
employee engaged in profane or racially-charged 
behavior towards management or during bargaining 
committee meetings. 

• The union employee argued that the suspensions 
constituted unlawful interference with his right to 
engage in protected Section 7 activity. 

• The NLRB Administrative Law Judge decided that GM 
only violated the NLRA regarding only one of the three 
incidents. 

In re General Motors, 369 
NLRB No. 127 (2020)
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NLRB’s pre-Obama precedent, Wright Line and its analytical framework again apply, 
overruling more recent Obama-era precedent. 

• NLRB’s General Counsel bears the initial burden of showing that the employee 
was disciplined or discharged because of their Section 7 activity. 

• Accordingly, the General Counsel must make an initial showing that:

‒ The employee engaged in activity protected by Section 7 of the NLRA;

‒ The employer knew about the activity; and

‒ The employer’s decision was motivated by that knowledge/the employer had 
animus against the Section 7 activity. The General Counsel must present 
sufficient evidence to establish a causal link between the protected activity 
and the adverse action.

• If NLRB’s General Counsel meets that initial burden, the burden then shifts to the 
employer to prove that it would have taken the same action even in the absence of 
the Section 7 activity. 

• In so doing, employer can point to the abusive conduct that accompanied the 
protected activity.

In re General Motors, 369 
NLRB No. 127 (2020).
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Family Medical Leave Act

The Sixth Circuit Court of Appeals reversed an employer’s summary judgment on an FMLA 
claim because the employer’s perfect attendance system made exceptions for pre-scheduled leave but 
not FMLA leave. 

The employer had a no-fault attendance policy whereby points are assessed for absences 
depending on various factors. Progressive discipline is imposed along the point system, up to 
termination. Leave taken under the FMLA is expressly excluded from the policy. The employer also had a 
attendance point reduction schedule, which provided one full point reduction when an employee has 
perfect attendance for each rolling 30 day period. The policy specifically stated that vacations, 
bereavement, jury duty, military duty, union leave and holidays would be counted towards the 30 days 
(the 30-day clock would not restart), but that all other excused absences would not be included –
including leave under the FMLA (the 30-day clock would restart). 

The plaintiff had been fired under the no-fault attendance policy and argued that he would 
not have been terminated if the employer had given him credit for perfect attendance when he took 
FMLA leave.  

The Sixth Circuit Court of Appeals held that a jury could find that the employer’s no-fault 
point reduction schedule interfered with the employee’s right to take FMLA and be restored to an 
equivalent position with equivalent benefits and other terms and conditions of employment upon return to 
work.

Dyer v. Ventra Sandusky, LLC, 934 
F.3d 472 (6th Cir. 2019)
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Employment Agreements /Unfair Competition 

Action brought against former employee and the former employee’s new employer. 
The former employee had an employment agreement with his former employer which 
restricted him from disclosing or using its confidential information at any time after the 
termination and from soliciting its customers for an 18-month period after termination. 

Former employee and former employer later enter into a termination agreement to 
terminate the employment agreement. In part, the termination agreement provided 
that the former employee desired to continue his employment following termination of 
the employment agreement as well as language indicating that all rights and 
obligations under the employment agreement are canceled and void and that former 
employee and former employer release each other from future liability under the 
employment agreement. 

Shortly thereafter the former employee resigned and started his employment with his 
new employer, allegedly taking with him confidential and protected information. 

Retirement Corp. of America v. 
Henning, 2019-Ohio-4589
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• The First District Court of Appeals affirmed the trial court’s dismissal of the breach 

of contract claim finding that the termination agreement was clear and 

unambiguous as it relates to the language releasing all parties from any and all 

obligations under the prior employment agreement and that the termination 

agreement did not require the former employee to enter into another employment 

agreement. However, the First District reversed the trial court’s judgment 

dismissing the remaining claims of breach of fiduciary duty, misappropriation of 

trade secrets, tortious interference with prospective business relationships and 

spoliation of evidence. 

• With regard to the misappropriation of trade secrets and breach of fiduciary duty 

claims, the First District found that these claims may survive in the absence of a 

written employment agreement. Similarly, because the termination agreement only 

released the former employee form his contractual duty to not solicit his former 

employer’s customers or disclose confidential information, but did not release him 

from his duties under the Ohio trade secrets act, the First District also reinstated 

the tortious interference and spoliation claims. 

Retirement Corp. of America v. 
Henning, 2019-Ohio-4589
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Confidentiality of Workplace Investigation Materials

• The Eleventh District Court of Appeals issued an opinion addressing the confidentiality 

of workplace investigation notes, reports, recommendations and recordings of witness 

interviews when the employer’s attorney conducted the investigation and interviews.

• An employee reported allegations of sexual harassment to HR. In response, the 

employer retained outside counsel to conduct an investigation. The employee filed a 

motion to compel seeking an order to compel various documents related to the 

investigation, among other things. The employer argued that the documents generated 

by the investigation by counsel were protected by the attorney-client privilege and work-

product doctrine. 

• In the resulting lawsuit, the employer had broadly asserted its Faragher/Ellerth

affirmative defense that it had taken prompt, remedial action when it learned of the 

complaint.  However, it had not specifically cited to its attorney’s investigation as the 

basis for that defense.

Smith v. Technology House, Ltd., 
2019-Ohio-2670
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• The trial court found that the interview recordings and report and recommendations 

should be produced in discovery.  The Eleventh District Court of Appeals reversed in 

part on the grounds that the employer had not specifically waived the attorney-client 

privilege or yet asserted that the investigation was the basis for its defense, but held that 

the recording of the plaintiff’s interview must be produced because she was clearly 

adverse to the employer at the time and had her own attorney.  

• “Although no Ohio court has adopted this position, it has been held in other jurisdictions 

that the assertion of the Faragher/Ellerth defense effects a waiver of any privilege 

attaching to a party’s investigation of the alleged harassment.” However, “courts do not 

find a waiver of privilege unless a party indicates its reliance on a particular investigation 

in its assertion of the Faragher/Ellerth defense.”

• It also ordered that the trial court either conduct an in-camera inspection of the 

investigation materials or require the production of description of the documents 

sufficient to determine what else may be outside privilege and work product protection.

Smith v. Technology House, Ltd., 
2019-Ohio-2670
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Gay and Transgender Employees Under Title VII

Bostock is the most significant employment case to come 
out of the United States Supreme Court in some time.

• Comes after many years of attempts to include sexual 
orientation and gender identity in the interpretation of Title 
VII, including legislative attempts (both at the federal and 
state level) and attempts through the judicial process, as 
well as efforts by the EEOC.

• Ironically, it puts into law what many states, localities, and 
employers have already done.

Bostock v. Clayton County, Georgia
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How Did We Get Here?

Prior to the Bostock decision, the Supreme Court had not recognized sexual orientation, gender 
identity, or transgender status as protected under Title VII.

• Long-standing and sufficient circuit split which made the issue ripe for SCOTUS review in
2019-2020 Term.

• 1984: Seventh Circuit Court of Appeals interpreted “sex” as traditional chromosomal pattern
and reversed district court’s decision, which had found that a pilot’s termination following male-
to-female gender reassignment surgery violated Title VII. Ulane v. Eastern Airlines, 581 F.
Supp. 821 (N.D. Ill. 1983), rev’d, 742 F. 2d 1081, 35 FEP 1348 (7th Cir. 1984), cert denied, 471
U.S. 1017 (1985).

• 1989: Supreme Court expanded the concept of what constitutes “sex discrimination” beyond
discrimination based solely on one’s biological sex, holding that Title VII prohibition against sex
includes “sex-stereotyping” and discrimination based on gender. Price Waterhouse v. Hopkins,
490 U.S. 228 (1989).

• Despite the Price Waterhouse decision, prior to the mid-2000’s, courts routinely denied claims
by LGBT individuals, interpreting their claims as attempts to add sexual orientation and gender
identity to the scope of Title VII, which was largely still interpreted using traditional definition of
“sex” (biological/chromosomal)

Bostock v. Clayton County, Georgia
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How Did We Get Here?

• 2004: Sixth Circuit holds that Title VII applies to transgender people, based on their 
reading of the sex stereotyping provisions of Price Waterhouse. Smith v. City of 
Salem, Ohio, 378 F.3d 566 (6th Cir. 2004).

• 2005: Sixth Circuit upholds officer's transgender discrimination award based on 
improper sex stereotypes. Barnes v. City of Cincinnati, 401 F.3d 729 (6th Cir. 
2005).

• But, 2006 – Sixth Circuit in Vickers v. Fairfield Medical Center dismissed a claim by 
an employee perceived as gay (his orientation was never disclosed), determining 
that Title VII does not protect sexual orientation. 453 F.3d 757 (6th Cir. 2006) 
(employee’s harassment “reflects conduct that is socially unacceptable and 
repugnant to workplace standards of proper treatment and civility” but does not fit 
within the prohibitions of Title VII).

• 2014: EEOC v. RG & GR Harris Funeral Homes

Bostock v. Clayton County, Georgia
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• Bostock Decision issued on June 15, 2020.  

• Majority held that sexual orientation and gender identity are included in the definition of 
“sex” and therefore, are protected by Title VII, which applies to employers with 15 or 
more employees.

• Actually, three cases from three different circuit courts of appeals.

‒ Bostock v. Clayton County – Eleventh Circuit – long-term employee fired for 
“conduct unbecoming” after he began participating in a gay recreational softball 
league – Eleventh Circuit held that Title VII does not prohibit employers from firing 
employees for being gay.

‒ Zarda v. Altitude Express – Second Circuit – employee fired days after mentioning 
he was gay to a customer – Second Circuit allowed claim to proceed following a 
motion to dismiss arguing that Title VII does not prohibit discrimination based on 
sexual orientation.

‒ Stephens v. R.G. & G.R. Harris Funeral Homes – Sixth Circuit – employee, who 
presented as a male upon hire, fired after she informed the employer she was 
planning to live and work as a female – Sixth Circuit allowed claim to proceed 
following a motion to dismiss arguing that Title VII does not prohibit discrimination 
based on gender identity.

Bostock v. Clayton County, Georgia
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• It is “impossible” to discriminate against a person for being gay 
or transgender without discriminating against that person 
based on sex, thus violating Title VII.  “An employer who fires 
an individual for being homosexual or transgender fires the 
person for traits or actions it would not have questioned in 
members of a different sex.”

• “Consider, for example, an employer with two employees, both 
of whom are attracted to men.  The two individuals are, to the 
employer’s mind, materially identical in all respects, except that 
one is a man and the other a woman.  If the employer fires the 
male employee for no reason other than the fact he is attracted 
to men, the employer discriminates against him for traits or 
actions it tolerates in his female colleague.” 

Some Key Takeaways
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• But what about the employer who fires all employees, male and 
female, who are gay or transgender?  Is it “because of sex,” 
then?

• “Title VII liability is not limited to employers who, through the 
sum of all of their employment actions, treat the class of men 
differently than the class of women.  Instead, the law makes 
each instance of discriminating against an individual employee 
because of that individual’s sex an independent violation of 
Title VII.”

• Thus, if an employer discriminates against employees because 
they are gay or transgender, the employer must intentionally 
discriminate against individual men and women “in part” 
because of sex, which is a violation of Title VII.

Some Key Takeaways
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• The opinion goes on to conclude that “these cases involve 
no more than the straightforward application of legal terms 
with plain and settled meanings.  For an employer to 
discriminate against employees for being homosexual or 
transgender, the employer must intentionally discriminate 
against individuals men and women in part because of sex.”

• Thus, discrimination on the basis of homosexuality or 
transgender status is discrimination based on sex, which 
violates Title VII.

Some Key Takeaways
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Best Practice

Employers covered by Title VII should immediately, if they have not already, amend their EEO statements and 

anti-harassment policies to include sexual orientation and gender identity.

What Comes After Bostock?

• Challenges based on the Religious Freedom Restoration Act.

• Ramifications of the decision on other workplace policies, such as dress codes.

• Continued efforts at federal and state level to pass legislation the codify this decision.

‒ 27 states, including Ohio, do not have any protection for LGBTQ employees, and after Bostock, that 

situation will remain for employers with 14 or less employees.

• While Ohio courts defer to judicial interpretations of Title VII, it will be curious to see if this is one of them.

‒ Larger municipalities and other political subdivisions more likely to have protections in their ordinances.

‒ Many employers have already taken it upon themselves to include these protections.

Bostock v. Clayton County, Georgia
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Legislative Update
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• At any given time hundreds of employment and labor-
related bills are pending in the Ohio General Assembly and 
Congress.

• Vast majority never make it to enactment.

• Certain bills, such as for the expansion of family and 
medical leave in Ohio are perennially introduced.

• This overview is for those bills of highest importance to 
AASHRM members and/or which, if passed, would directly 
affect their operations and employees.

Legislative Update
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• Measure introduced by Senate Republicans would 
provide a shield from lawsuits for employers that follow 
guidance for protecting workers.

• Gross negligence or intentional misconduct not 
protected.

• Higher standard than ordinary negligence that a 
plaintiff would have to show.

• Would also immunize employers from unintentional 
violations of OSHA laws, minimum wage and overtime, 
and discrimination.

Federal COVID-19 Immunity 
Legislation
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• Introduced by Representative Mike Turner (R-Ohio)

• Provides that an employer may not be held liable in any cause 
of action before a state or federal court for any injury that 
resulted from an employee contracting COVID-19, except if the 
employer violated state or federal law related to workplace 
safety.

• Employees permitted to inform employer about health concerns 
employee has about resuming employment;

‒ Employer may take measures to increase workplace safety 
measures or find alternative suitable employment for 
employee, but is not required to.

‒ If employee quits, such quit would not disqualify them from 
receiving unemployment benefits.

Employer and Employee COVID 
Protection Act
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Ohio House Bill 606/Ohio Senate Bill 308

• Would preclude individuals who have been exposed to or 
contracted COVID-19 or a related illness from bringing suit 
against business or healthcare providers unless the illness 
or exposure was the result of reckless, intentional, willful, or 
wanton action on the part of the business or provider.

• COVID-19 contracted by retail food or food processing 
establishments and certain first responders would be 
classified as an occupational disease under Ohio’s workers’ 
compensation law, which allows a presumption that the 
contraction of the virus took place in the course of 
employment.

Ohio COVID-19 Immunity Legislation
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STATUS: Referred to House Committee, no action since 
2019

• Requires ODJFS to allocate additional resources when a 
employer lays off seventy-five or more employees within 
a seven-day period.

• For mass layoffs of fifty or more employees within a 
seven-day period, requires thirty working days notice prior 
to the first day of such separation.

• Provides for an additional twenty-five weeks of benefits 
for those in a layoff of seventy-five or more employees 
within a seven-day period, if the employee has already 
exhausted the regular entitlement to benefits.

Ohio House Bill No. 21
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STATUS: Referred to Committee, no action since 2019

• Would allow municipalities, townships, and counties to 
establish higher minimum wage requirements than the 
State.

• Would raise the State minimum wage to fifteen dollars 
per hour by January 1, 2023.

Ohio House Bill No. 34
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STATUS: Enacted, Effective September 15, 2020

• No public or private employer shall require any 
employee, prospective employee, or applicant to pay 
the cost of an initial or any subsequent medical 
examinations required as a condition of employment.

• Adds a provision constraining the ability of an employer 
to withdraw consent to a settlement application if the 
claim is outside the employer’s experience and the 
employee is no longer employed by the employer.

• Other amendments to workers’ compensation laws.

Am. Sub. House Bill No. 81
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STATUS: Referred to Committee, no action since 2019

• Enacts sections of Chapter 4143 to create a family and 
medical leave insurance program, administered by 
ODJFS.  Contains language similar to the 
unemployment statute.

• Premium system, paid by the employee, on a sliding 
scale based on income.

• Eligibility to receive benefits similar to the FMLA, but 
obtaining those benefits is through a filing system 
through ODJFS.

Ohio House Bill No. 91
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STATUS: Passed by House, introduced in Senate, 
referred to Senate Committee in late 2019

• Enacts R.C. 4113.14, which would require an employer 
to provide earnings and deductions statements to each 
of the employer’s employees.  

• If an employer does not, employee must make a 
written request to receive.  Employer has 10 days to 
comply.  

• If employer does not comply, employee may submit a 
report of violation to the Department of Commerce.  A 
confirmed violation carries a posting penalty.

Ohio House Bill No. 137
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STATUS: Passed by House, introduced in Senate, referred to Senate 
Committee in February 2020

• Would prohibit a hospital from requiring a registered nurse or licensed 
practical nurse to work overtime as a condition of continued employment.

• Appears to be limited to when the requirement for overtime after the shift 
is communicated during the shift.

• Hospital may not 1) terminate or propose to terminate the employment of 
the R.N. or L.P.N. solely because the nurse chooses not to work overtime, 
or 2) taking any disciplinary action for the same reason.

• Hospital can offer and nurses can voluntarily accept, hospital may still 
maintain a predetermined on-call schedule, or requiring overtime in 
certain emergencies or when the continued presence of the nurse is 
necessary to maintain the health and safety of the patient, such as 
surgery.

Ohio House Bill No. 144
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STATUS: Referred to House Committee, no action since 
2019

• Would require the Ohio Civil Rights Commission to 
establish a system for individuals to make anonymous 
complaints regarding wage discrimination.

• Must be a toll-free hotline or through the Commission’s 
website.

• Commission must review these complaints in a timely 
manner.

Ohio House Bill No. 221
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STATUS: Referred to House Committee, no action since 
2019

• Would prohibit an employer from taking an adverse 
employment action against an employee who has not 
been or will not be vaccinated. 

• Employee’s remedy is a civil action, and both 
compensatory and punitive damages are available.

Ohio House Bill No. 268
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STATUS: Reported out of House in May 2020

• Defines “tort action” to include a civil action based on an unlawful 
discriminatory practice.

• As such, makes clear that they are included in R.C. Chapter 2744 
(governmental immunity) and statutory provisions on damage caps.  

• Changes the standard for “employer” and states that a supervisor or 
manager must be the employer.  

• Puts a “right to sue” letter into the statute and makes changes to the 
charge and complaint process at the Ohio Civil Rights Commission.

• Codifies the Faragher/Ellerth defense.

• States that common law actions for wrongful discharge not available for 
causes of action otherwise maintainable under Chapter 4112.

• Statute of limitations for most Chapter 4112 actions would be two years.

Ohio Substitute House Bill No. 352
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STATUS: Referred to House Committee in late 2019

• Would provide unemployment benefits to striking 
workers.

Ohio House Bill No. 378
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STATUS: Referred to House Committee in February 
2020

• Would allow an individual to be eligible for 
unemployment compensation for unemployment due to 
domestic violence.

• For victims, not perpetrators.

• Separation from employment has to be because of 
circumstances directly resulting from domestic 
violence.

Ohio House Bill No. 508
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STATUS: Introduced in House on July 21, 2020

• Would raise the exempt salary threshold to $913 per 
week and after three years, to a rate per week 
determined by the Director of Commerce as set forth in 
the statute.

Ohio House Bill No. 731
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STATUS: Referred to Senate Committee, no action since 
2019

• Ohio Fairness Act

• Would prohibit discrimination on the basis of sexual 
orientation or gender identity or expression.

• Add definitions of “sexual orientation” and “gender 
identity or expression” to the definitions in R.C. 4112.01 
and the prohibitions on workplace (and other) 
discrimination in R.C. 4112.02.

Senate Bill No. 11
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STATUS: Referred to Senate Committee, no action since 
2019

• Ohio Pregnant Workers Fairness Act

• Would require employers to make reasonable 
accommodations for employees who are pregnant or 
breastfeeding.

Senate Bill No. 94
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STATUS: Referred to Senate Committee in late 2019

• Would prohibit employers from seeking a prospective 
employee’s wage or salary history.

Senate Bill No. 149
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STATUS: Referred to Senate Committee in late 2019

• Would require unemployment applicants to take a drug 
test under certain circumstances.

• Employees who were separated from employment 
because of the unlawful use of a controlled substance 
must disclose that reason at the time of application.

• Would disqualify such applicants if they fail or refuse to 
submit to a drug test as required by the statute.

• Sets forth a procedure for testing.

Senate Bill No. 207
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STATUS:  Referred to Senate Committee on June 3, 2020

• Protecting Family Caregivers from Discrimination Act of 
2020

• Introduced on June 3, 2020

• Defines “family caregiver responsibilities” as the 
responsibilities of the individual as being responsible, or 
being regarded as responsible, as a contributor to the 
support or care of one or more family members of the 
individual, regardless of the age of the family member.

• Prohibits any adverse action against an individual because 
of the family caregiver responsibilities.  

U.S. Senate Bill 3878
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Update on Workplace Policies and 
Practices: Crown Acts, Emotional 

Support Animals, and More
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• Employers must keep abreast of developments and 

trends in workplace policies and practices.

‒ Allows them to stay current and in compliance with 

new statutes, ordinances, and regulations.

‒ Allows them to foster a compliant workplace and in 

turn, gain the confidence of their employees.

‒ Allows them to maintain a competitive advantage in 

terms of attracting and retaining talent.

Introduction
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CROWN Acts
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What is the CROWN Act?

• The CROWN Act stands for “Create a Respectful and 
Open World for Natural Hair.”

• It prohibits hair discrimination, which is the denial of 
employment and educational opportunities because of 
hair texture or protective hairstyles such as Afros, 
braids, dreadlocks, twists, or bantu knots.

• Led by the Crown Coalition – National Urban League, 
Western Center on Law & Poverty, Color of Change, 
and Dove (Unilever Corporation).

CROWN Acts
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Basis for the movement

• Black women 1.5 times more likely to be disciplined or 
sent home from work because of their hair.

• 80% of Black women agree with the statement “I have 
had to change my hair from its natural state to fit in at 
the office.”

CROWN Acts
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Where is it law?

• As of this month, 8 states have passed the CROWN Act 
(California, Colorado, New York, New Jersey, Virginia, 
Maryland, and Washington).

• Over 20 states have introduced legislation to codify the 
CROWN Act.  In Ohio, it has been introduced in the 
educational context only.

• Numerous local political subdivisions have passed the 
CROWN Act.  In Ohio, Toledo and Cincinnati have done so.

• Federal legislation also introduced in December 2019 by 
Senator Cory Booker and Representative Cedric Richmond.

CROWN Acts
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Implications for the workplace

• Even before the introduction of the CROWN Act, adverse 
employment actions based on a hairstyle associated with Black 
culture would likely be seen as discrimination based on race.

• Today, even more likely to be seen as such.

• Even if you do not include hair specifically in your EEO policy, 
your training and guidance should address hairstyle 
discrimination.

• Can still implement safety measures, such as tying hair back 
around machinery or requiring head coverings when such are 
required for all employees.

• Principle applicable also to other races, ethnicities, and religions.  

CROWN Acts
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Emotional Support Animals
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Not the same as an “assistance animal,” which has its own 

definition under Ohio law.

• Ohio Administrative Code § 4112-5-02(C) defines an assistance 

animal as “any animal which aids the disabled.”  Specific 

examples include 1) a dog which alerts hearing-impaired persons 

to sounds, 2) a dog which guides a visually impaired person, or 3) 

a monkey which collects or retrieves items for a mobility-impaired 

person.

• A request for an assistance animal in the workplace is a request 

for a reasonable accommodation and should be treated as such.

• Law recognizes that safety, cleanliness, and principles of undue 

burden may apply to the request.

Emotional Support Animals

50



ralaw.com

An “emotional support animal” is a different “animal” altogether.

• The Ohio Civil Rights Commission has issued Technical Policy T-31 (Revised Aug. 29, 

2019), which addresses emotional support animals (ESA) in places of public 

accommodation and housing, but not employment, although it acknowledges that these 

issues can arise in the workplace.

• An ESA has no definition under Ohio law.  It has been defined in other jurisdictions as 

“an animal that provides emotional support, well-being, comfort or companionship for an 

individual but that is not trained to perform tasks for the benefit of an individual with a 

disability.”  

• Also defined elsewhere as “a companion animal that a health services provider has 

determined provides a benefit for an individual with a disability, which may include 

improving accommodation at least one symptom of the disability.”

• Can be a reasonable accommodation for a disability, such as PTSD, providing 

therapeutic benefit to their owners/guardians through companionship that allows the 

performance of essential functions.

• EEOC has taken the position that an ESA can be a reasonable accommodation.

Emotional Support Animals
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• If an employee requests a reasonable accommodation that 

entails allowing an ESA to accompany them to the 

workplace, such should be treated as any other request for 

a reasonable accommodation.

• Interactive process, during which employer can 

request/require documentation of the need, as well as 

inquire into the specifics of the request.

• Needs of the workplace can be considered, such as size, 

nature, safety considerations, and efficiency considerations.

• Some local ordinances may require

Emotional Support Animals
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Acceptable Documentation

• Does not need to be from an Ohio medical/psychological 
provider.

• “Telemedicine” is acceptable.

• Out-of-state provider may verify the disability or need for 
ESA so long as last contact with the patient occurred within 
the twelve months prior to the date of the accommodation 
request.

• OCRC does not recognize non-certified providers who, for a 
fee, will attest to the need for an ESA without some patient-
provider relationship.

Emotional Support Animals
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Undue Burden – an employer may reject the requested 
accommodation if

‒ Animal is not trained (meaning the usual animal training, 
such as being housebroken) and/or is vicious and/or 
disruptive.

‒ Nature of or physical configuration of the workplace 
makes the presence of the animal impracticable.

‒ “Reason” must come into place as to the type of animal
• Dog, cat, bird, hamster, other domesticated animal likely 

fine.

• The more exotic the animal, the less likely to be 
reasonable, i.e., alpaca, peacock, boa constrictor

‒ However, an employer cannot require a certification or 
proof of training.

Emotional Support Animal
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Obesity and the Americans 
with Disabilities Act
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• Obesity, in and of itself, is not considered a disability 
under the Americans with Disabilities Act.  

• The Sixth Circuit has held that to constitute an 
impairment under the Americans with Disabilities Act, a 
person’s obesity, even morbid obesity, must be the 
result of a physiological condition.  EEOC v. Watkins 
Motor Lines, Inc., 463 F.3d 436 (6th Cir. 2006).

• An example would be a disorder of the digestive or 
metabolic system of an individual.

Obesity and the Americans 
with Disabilities Act
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But, there are some caveats

• “regarded as disabled”

• Accommodation issues

• Health and safety issues

• Sex discrimination

‒ Studies show overweight women experience 
discrimination and harassment more often than 
overweight men.

Obesity and the Americans 
with Disabilities Act
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Remote Work and 
Telecommuting
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• COVID-19 pandemic has forced employers’ hands with 
respect to remote work.

• While traditionally employers have been adamant that 
most jobs require a physical presence, the sudden and 
widespread use of remote work in the last several 
months has turned that idea on its head.

• Remains to be seen whether employers will embrace 
remote work or be eager to return to a predominantly 
in-person workplace.

Remote Work/Telecommuting

59



ralaw.com

Best Practices

• Written remote work policy – many employers did not have them previously, but 

the last several months have shown the import of them.

• Fair Labor Standards Act issues

‒ For non-exempt employees, must still track time, even if working remotely.

‒ Can be high-tech or low-tech, so long as it accurately tracks hours.

‒ Employers who provide flexibility to a remote employee to take time during 

the day to complete non-work tasks, such as child care, need only pay the 

employee for the time actually worked. This is a change from the FLSA’s 

“continuous workday” principle which provides that employees, except for 

meal periods, do not have to track time in and out if they perform non-work 

tasks.

• Supervision issues

• Workplace policies still apply, such as anti-harassment.

Remote Work/Telecommuting
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Employee Discipline
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• Employee Speech

• Social Media

• Off-Duty Conduct

Employee Discipline
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Employee Speech

• Last several months (or last several years, depending on 
who you talk to) have put employer speech restrictions to 
the test.

• Private employers – with a few exceptions, have almost 
unfettered right to control employee’s on-the-job speech 
(and off-the-job speech, as we will see), with the exception 
of speech made in furtherance of protected activity.

• Public employers – power more limited, but still significant, 
although a public employer is allowed to control speech to 
maintain the efficiency of the workplace.

Employee Discipline
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Social Media and Off-the-Job Conduct

• “Cancel Culture” is in full swing.

‒ Central Park woman

‒ Costco man

‒ “Karens”

Employee Discipline
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Ability to Discipline for Social Media and Off-Duty 
Conduct

Private employer

• If employee is caught engaging in racist, sexist, or violent 
behavior off-duty, may discipline if the conduct impairs the 
employer’s image/business interests or the employee’s 
ability to perform his/her job.

• If employee makes racist, sexist, or other unacceptable 
comments on social media, employer can take action.  If the 
employee is a supervisor, should take action.

‒ Consistency is key

‒ “just cause” for union employees

‒ Section 7 rights

Employee Discipline
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Section 7 rights

• National Labor Relations Board (NLRB) recently issued its 
decision in General Motors LLC, 14-CA-197985 369 NLRB 
No. 127 (2020).  In it, the NLRB modified the standard for 
determining whether employees have been lawfully 
disciplined or discharged after making abusive or offensive 
statements—including profane, racist, and sexually 
unacceptable remarks—in the course of activity otherwise 
protected under the National Labor Relations Act (Act).

Employee Discipline

66



ralaw.com

Ability to Discipline for Social Media and Off-Duty 
Conduct

Public employer

• If employee is caught engaging in racist, sexist, or violent 
behavior off-duty, may discipline if the conduct impairs the 
employee’s ability to perform his/her job or violates a policy 
of the employer.

• If employee makes racist, sexist, or other unacceptable 
comments on social media, employer may take action so 
long as the speech is not a “matter of public concern.”

‒ Proceed very cautiously.

‒ Union/civil service protections

Employee Discipline

67



ralaw.com

COVID-19: Where Do We Go 
From Here?
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Face Coverings
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The use of a face mask is now mandatory statewide in Ohio. 

Of course, this has been the case for Ohio employers since 
April. 

In the most recent installment of government mandates, a 
new Ohio Department of Health Director’s Order, which 
became effective July 23, 2020, mandates all individuals in 
the State of Ohio wear facial coverings at all times when:

1) in any indoor location that is not a residence, 

2) outdoors and unable to remain socially distanced of six 
feet or more from non-household/family members, or 

3) waiting for, riding, driving, or operating public 
transportation or car services.
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New Order provides an expanded list of exceptions, many of which would apply to 
employers

• However, it is important to keep in mind that the new statewide order does not 
rescind prior orders, which means that a previous order by the Ohio Department of 
Health concerning updated and revised business guidance and social distancing 
remains in effect and requires all businesses across the state to require employees 
to wear facial coverings, except when the use of facial coverings:

‒ Is prohibited in the work setting by law or regulation.

‒ Is in violation of documented industry standards.

‒ Is not advisable for health reasons.

‒ Is in violation of the business’s documented safety policies.

‒ Is not needed because the employee works alone in an assigned work area.

‒ Is not functional or practical to be worn by an employee in the workplace –
i.e., safety, breathing conditions, increased risk of heat stress, etc.

• Best Practice: engage in interactive process, if the employee claims they have a 
medical condition that prevents them from wearing a face covering. 
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Updated Symptom-Based 
Return to Work Guidance
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CDC Guidance (Late July Updates)

A test-based strategy is no longer recommended to determine when to discontinue home isolation, except in 
certain circumstances.

• Persons with COVID-19 who have symptoms and were directed to care for themselves at home may 
discontinue isolation under the following conditions

‒ At least 10 days* have passed since symptom onset and

‒ At least 24 hours have passed since resolution of fever without the use of fever-reducing 
medications and

‒ Other symptoms have improved.

‒ Symptom-based criteria were modified as follows:

• Changed from “at least 72 hours” to “at least 24 hours” have passed since last fever without the 
use of fever-reducing medications.

• Changed from “improvement in respiratory symptoms” to “improvement in symptoms” to address 
expanding list of symptoms associated with COVID-19.

• For patients with severe illness, duration of isolation for up to 20 days after symptom onset may 
be warranted. Consider consultation with infection control experts.

• For persons who never develop symptoms, isolation and other precautions can be discontinued 
10 days after the date of their first positive RT-PCR test for SARS-CoV-2 RNA.

• Note that recommendations for discontinuing isolation in persons known to be infected with 
SARS-CoV-2 could, in some circumstances, appear to conflict with recommendations on when to 
discontinue quarantine for persons known to have been exposed to SARS-CoV-2. CDC 
recommends 14 days of quarantine after exposure based on the time it takes to develop illness if 
infected.
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Ohio Department of Health

• Ohio Department of Health 

‒ Previously advised sick employees to stay home until they 
were fever free from 72 hours and at least seven days had 
passed since symptoms first began. 

‒ New order provides that sick employees stay home until they 
are free of fever for at least 24 hours and symptoms have 
improved and at least ten days have passed since symptoms 
first began. Further provides that employers should not require 
a healthcare providers’ note to validate the illness or return to 
work of employees sick with acute respiratory illness.  

• Additional guidance in new ODH Order:

‒ Reinforces social distancing requirements and cleaning 
requirements as well as flexible and updated policies; 
encourage strong and consistent messaging re: stay home 
when sick etc. 
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Ohio Department of Health

• Those entering Ohio after travel to states reporting positive testing rates of 15% or 

higher for COVID-19 are advised to self-quarantine for 14 days.

• Positivity rate is an indicator of how much COVID-19 there is in a community, and 

ODH is recommending against travel to those states with high positivity. If 

someone must travel, ODH is recommending 14 days of self-quarantine after 

leaving those locations. This advisory is intended for both leisure and business 

travel, and should be heeded by both Ohioans and out-of-state travelers.

• The list of states will be updated every week on Wednesday.

• Best Practice: Update travel policy, ask employees where they intend to travel, if 

requiring self-quarantine should have policy that sets this out, including what 

employees should expect upon returning from travel, including ether employees 

who are unable to telework will be eligible to use other forms of paid leave or if the 

time off will be unpaid. Note, this advisory would likely not trigger FFCRA. 
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Department of Labor

• New guidance on July 20, 2020 related to FLSA, FMLA, and FFCRA 

‒ FLSA

• Employees who used to work on-site but who subsequently transferred 
to a work-at-home arrangement must still, by and large, be compensated 
in conformance with the Fair Labor Standards Act.  However, employers 
who provide flexibility to a remote employee to take time during the day 
to complete non-work tasks, such as child care, need only pay the 
employee for the time actually worked. This is a change from the FLSA’s 
“continuous workday” principle which provides that employees, except 
for meal periods, do  not have to track time in and out if they perform 
non-work tasks.

• Exempt status concerns 

‒ Employees will not lose their exempt status if they take leave under 
FFCRA

‒ Employees can allow exempt employees to perform nonexempt 
duties, provided that the employee continues to be paid on a 
salaried basis of at leave 684 per week 

‒ Reduced salaries 

• No obligation for hazard pay
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• FMLA

‒ The DOL will, through the end of 2020, allow 
telemedicine visits to be treated the same as in-
person medical appointments under the Family 
Medical Leave Act.

‒ Employer can require a negative COVID-19 test 
before allowing an employee who was out on leave 
unrelated to COVID-19 to return to work so long as 
it is applied uniformly. 
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FFCRA

• Employers may not treat employees differently because of time that the employee 

took off under the FFCRA for possible COVID-19 exposure, however, employers 

may apply broadly applicable workplace policies.  For instance, if the employer has 

a policy that says anyone who interacted with a person who contracted the novel 

coronavirus may not return to work until they present a negative test, such would 

be permissible, in that it treats everyone the same, regardless of whether the 

employee took leave.

• Employee is limited to 80 hours of paid sick leave total. Time during which an 

employee is furloughed is not to be counted as leave under the FFCRA.  

Employees who return from furlough should be put in the same position with 

respect to amount of leave under the FFCRA left as they were first furloughed.

• An employer may not refuse to bring an employee back to work from furlough 

because of the perception or actual knowledge that the employee will need to take 

leave under the FFCRA, as such would constitute retaliation.
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Things Your Employment 
Lawyers Want You To Know!
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• Anyone who has practiced employment and labor law 

for any period of time will see the same issues and 

pitfalls over and over.

• Frustrating for lawyers, who only want the best for their 

clients.

• Here, our lawyers have compiled the list of things we 

want you to know, that might save you some trouble 

down the line!
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If an employee or applicant refuses to sign a non-
compete agreement, you cannot hire them into a position 
with access to your trade secrets/confidential information 
without jeopardizing the status of those 
secrets/information.

• A trade secret must be the subject of reasonable efforts 
to maintain its secrecy.

• Letting employees have access to that information 
without a non-compete will likely be devastating to any 
claim that it is a protected trade secret.

Non-Compete Agreements
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If you decide to terminate employee, do not wait to carry 
out that decision.

• The longer you wait, the more likely the employee is to 
engage in some protected activity, such as requesting 
FMLA or seeking a reasonable accommodation.

• Even if you made the decision before the protected 
activity, the longer you wait, the more it looks like 
retaliation to carry it out once the protected activity has 
occurred.

• Document the decision and the reasoning therefore as 
of the date the decision is made.

Terminating Employees
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Pay close attention during the application and interview 
process and be as thorough as possible to catch red 
flags that will cause trouble later.

• Rare that an employee does not give some indication 
of troublesome qualities, such as bad mouthing former 
employer or failure to complete work (incomplete 
application materials).

• Examine the application materials closely and ask 
detailed follow-up questions.

• If someone shows you who they truly are during the 
interview process, believe them.

Hiring Employees
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If your supervisors cannot conduct honest and accurate 
performance reviews, they should not be a supervisor.

• Glowing reviews for the “worst employee we have had.”

• Key is “honest and accurate.”  If there is good, include the 
good.  If there is bad, include the bad.  Include facts to back 
up statements.

• Don’t just try to be “positive.”  If an employee truly has 
performance issues, this is where they should be found.

• All performance issues (good and bad) from the whole 
evaluation period should be included, not just the most 
recent.

• Train your supervisors on this skill.

Employee Performance Reviews
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If you substantiate a claim of sexual harassment, your 
obligation is to ensure that it does not occur again, at 
least from the perpetrator at issue.

‒ Look at the employee in question to determine your 
risk.

‒ Have they engaged in this behavior before?  

‒ What position do they hold?

‒ What was the nature of the misconduct?

‒ Will a reprimand or suspension be enough, or is 
termination the only way to avoid a repeat 
performance?

Sexual Harassment
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Often, a “typical” accommodation, such as modification 
of a policy or procedure, is not effective or would impose 
an undue burden.

• Employers tend to think the inquiry is at an end.

• But, you must at least determine that there are no 
positions available for which the employee is qualified.  
If there are, you must offer it to the disabled employee 
before you seek to terminate their employment.  

• Only exceptions are bona fide seniority systems, civil 
service procedures, or union bidding procedures.

Reasonable Accommodation

86



ralaw.com

Very little of the employee medical information that an HR 
department handles is protected by HIPAA, but that term is 
used often to apply to all medical documentation.

• Avoid collecting unnecessary medical information.  FMLA 
and ADA allow you to collect, but it may be for only what’s 
necessary.  

• Discourage supervisors from requesting, collecting, or 
retaining medical information.  Should go through HR or a 
designated person.

• Keep it confidential, including documents such as 
documentation of doctor visits and return to work slips.

• No one should be discussing an employee’s medical 
information except under very limited circumstances.

Employee Medical Information

87



ralaw.com

You must compensate non-exempt employees for work they 
do after hours, whether it is dropping off a bank deposit or 
responding to an e-mail from a supervisor after hours.

• Have a policy, preferably one that prohibits after-hours work 
for non-exempt employees that is not authorized by a 
supervisor and if it is performed, that it is accounted for in 
your timekeeping system.

• Think carefully about allowing non-exempt employees 
access to company cell phones and laptops.

• Train your supervisors that, absent an emergency, they are 
not to communicate with non-exempt employees outside of 
working hours.

Wage and Hour 
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How long do you go between review of your handbook?

• Ideally, you should do a review every year.

• What policies need changed, which are being ignored, 
and which are outdated?

• Also gives you an opportunity to reiterate the 
provisions of the handbook with your employees.

Handbooks
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Litigation is expensive, but also places a significant non-
monetary burden on your operations.

• Distraction and angst

• Significant amounts of time spent on discovery –
information retrieval, document gathering, and 
deposition

• Employees dragged into the controversy

• Risk of current employees feeding information to 
plaintiff

• Negative publicity

Litigation
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Often, the best time to resolve a case is at the beginning.

• That is also the time that employers have the least amount 
of desire to settle.

• Be as objective as possible as to strengths and weaknesses 
of your case, even though these will likely change as the 
case proceeds.

• Consider the previous slide.

• Don’t think your lawyer does not want to aggressively 
advocate for you if he or she suggests exploring settlement.  
He or she has seen litigation play out numerous times and if 
you’re told you should think about making some type of 
offer, however small, don’t automatically dismiss it.

Litigation
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Questions?
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